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GUIDANCE FOR LEPCs, SERCs AND TERCs REGARDING PUBLIC ACCESS TO INFORMATION  
AND HANDLING INFORMATION REQUESTS FROM THE PUBLIC 

 

Community right-to-know is obviously a core principle in EPCRA and the role of LEPCs, SERCs and 
TERCs.  Nonetheless, this can be a confusing area because of the various ways the information can be 
received, used and requested.   

This guidance document will examine these issues with regard to two types of information that may be in 
the possession of LEPCs, SERCs and TERCs.  An initial caveat is in order – always check your state 
statutes, tribal and local ordinances, policy documents etc, for specific rules in your area. 

The first area of consideration is information collected pursuant to EPCRA.  The second area will be the 
other sorts of information that may be possessed by LEPCs, SERCs and TERCs.  Please keep in mind that 
this guidance document does not deal with information requests that come from state, local or federal 
agencies – those should be accommodated as provided in EPCRA.  A copy of EPCRA is attached to this 
guidance for ease of reference in the following sections. 

The kinds of information that may come to LEPCs, SERCs and TERCs as part of EPCRA will primarily 
include extremely hazardous substance1 notice letters from facilities, material safety data sheets2 and 
chemical inventory (Tier I or II) forms3.  Also included will be any information LEPCs may have 
requested using their section 303(d)(3)4 authority, 311(c) requests of material safety data sheets, or 312(e) 

5 tier II information requests including requests using discretionary authority under 312(e)(3)(c) 6, and any 
facility contact information or notices of facility changes under 303(d)(1)&(2)7.   LEPCs will also receive 
emergency release reports and follow-up reports under 3048. 

LEPCs, SERCs and TERCs may do a variety of things with these sources of information, but for the most 
part use, storage and management of the information is discretionary.  EPCRA does not require 
maintenance or creation of a database or other electronic means of accessing this information.  EPCRA 
does require that there be an annual notice of information availability.9  While the statute does indicate 
that a local newspaper be used the modern approach relies on the internet. 

                                                 
1 42 USC §11002(c) 
2 42 USC §11021(a)  
3 42 USC §11022(a) 
4 42 USC §11003(d)(3) 
5 42 USC §11021(c)  
6 42 USC §11022(e) & (e)(3)(c)  
7 42 USC §11003(d)(1) & (2) 
8 42 USC §11004(b) & (c) 
9 42 USC §11044(b) 
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EPCRA does require that by October 1988 LEPCs prepare an emergency plan and conduct annual 
reviews thereafter10.  At the writing of this guidance most LEPCs now conduct or participate in this 
planning in conjunction with the all-hazards planning effort in the community.  As a result, only rarely 
will there be an LEPC specific emergency plan prepared by the LEPC and limited to EPCRA.  If an 
LEPC specific emergency plan exists it likely will contain some facility-specific information11.  

The basic provision of EPCRA that relates to public access to information is contained in section 32512.  It 
provides that: 

Each emergency response plan, material safety data sheet, list described in section 11021(a)(2) of this title, inventory form, toxic 
chemical release form, and followup emergency notice shall be made available to the general public, consistent with section 
1104213 of this title, during normal working hours at the location or locations designated by the Administrator, Governor, State 
emergency response commission, or local emergency planning committee, as appropriate. 

Simply put, this section indicates that upon proper request, most facility information in the possession of 
an LEPC should be available to the public.  But note what is not in this list.  With the exception of an 
LEPC prepared emergency response plan, only information originating from facilities is in the list.  If the 
LEPC does not have a plan it developed, then the LEPC has nothing to provide under this section unless it 
received reports from the facility. 

Of course this is not the end of the discussion.  There are specific rules regarding inventory forms that 
must be followed. 

Section 312(e)(3)14 provides as follows: 

(A) In general. Any person may request a State emergency response commission or local emergency planning committee 
for tier II information relating to the preceding calendar year with respect to a facility. Any such request shall be in 
writing and shall be with respect to a specific facility. [emphasis added] 

(B) Automatic provision of information to public.   Any tier II information which a State emergency response commission 
or local emergency planning committee has in its possession shall be made available to a person making a request 
under this paragraph in accordance with section 11044 of this title. If the State emergency response commission or 
local emergency planning committee does not have the tier II information in its possession, upon a request for tier II 
information the State emergency response commission or local emergency planning committee shall, pursuant to 
paragraph (1), request the facility owner or operator for tier II information with respect to a hazardous chemical 
which a facility has stored in an amount in excess of 10,000 pounds present at the facility at any time during the 
preceding calendar year and make such information available in accordance with section 11044 of this title to the 
person making the request.  [emphasis added] 

(C) Discretionary provision of information to public. In the case of tier II information which is not in the possession of a 
State emergency response commission or local emergency planning committee and which is with respect to a 
hazardous chemical which a facility has stored in an amount less than 10,000 pounds present at the facility at any time 
during the preceding calendar year, a request from a person must include the general need for the information. The 
State emergency response commission or local emergency planning committee may, pursuant to paragraph (1), request 
the facility owner or operator for the tier II information on behalf of the person making the request. Upon receipt of 
any information requested on behalf of such person, the State emergency response commission or local emergency 
planning committee shall make the information available in accordance with section 11044 of this title to the person. 

(D) Response in 45 days.  A State emergency response commission or local emergency planning committee shall respond to 
a request for tier II information under this paragraph no later than 45 days after the date of receipt of the request. 

                                                 
10 42 USC §11003(a) 
11 42 USC §11003(c)  
12 42 USC §11044 
13 Section 11042 deals with EPA approved trade secret applications, which are exceedingly rare.  Accordingly we will not deal with them further 
in this guidance. 
14 42 USC §11022(e)(3) 
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What all of this means is not completely obvious upon first reading.  This subpart sits within a broader 
section of the statute that deals with access to inventory forms.  Remember that this statute was written in 
an era when electronic reporting and e-mail did not exist.  Congress apparently viewed the LEPCs as the 
repository of chemical inventory information and so they created a series of provisions that specified how 
the entire variety of potential users might access that information by requests to the LEPCs.   

Subpart (2) of Section 312(e)15 makes it clear that LEPCs will provide chemical inventory form 
information to government agencies and other similar “official” users of the information.  Subpart (1) 
makes it clear facilities are required to provide tier II information to an LEPC upon request.  Keep in 
mind that when this statute was written the tier II form did not exist.  Accordingly an LEPC is not 
restricted to the form, but rather may ask for the full range of “tier II information” as described in 
312(d)16. 

Remember that only tier I information is automatically required under EPCRA.  The requirement for a 
facility to provide tier II information and the Tier II form has always been upon request.  The fact that 
Tier II is routine is due to action taken by SERCs and LEPCs all over the country to mandate Tier II in 
their areas shortly after they were created. 

Upon receiving a written request regarding a specific facility the LEPC needs to determine if they have a 
Tier II form for that facility.  If they do, then the person making the request must be allowed to review 
that form within 45 days.  (As noted below, the LEPC can charge for copies and the research time 
necessary to find the form.)  If the LEPC does not have information on the facility, the LEPC is required 
to make a request to the facility.  That request is required to be made at the 10,000 pound, 500 for EHS 
chemicals, traditional thresholds. 

 Subpart C presents some complications.  Many LEPCs use this subpart to make routine requests to 
facilities for information at thresholds well below 10,000 pounds.  When the LEPC or a member of the 
public wants the LEPC to make a request below 10,000 pounds a statement of general need17 is required.  
Unfortunately EPCRA provides no guidance on what that provision means in application.  The typical 
LEPC simply states that the information is important to emergency planning, so it’s difficult to argue that 
the public requestor should be held to a higher standard. 

It does not appear that the LEPC is entitled to judge whether the statement of general need is adequate; 
however, as the action is discretionary there can be a variety of reasons to decline the request.  It also 
appears that the facility is not informed about what the statement of general need says.  (Actual 
procedures in this regard vary substantially across the country, with many LEPCs and SERCs providing 
this information to the public.)  Nonetheless, the decision on whether to request the information from a 
facility is discretionary and the LEPC is not required to explain its decision.  A member of the public that 
feels the LEPC has not adequately responded can use the same provisions to request the information 
through the SERC. 

There are practical factors to be considered by LEPCs and SERCs when responding to information 
requests.  EPCRA does not restrict the ability of LEPCs and SERCs to charge fees to produce or copy 
information.  EPCRA only says that the information be available during normal working hours and at the 
location specified by the LEPC or SERC.  EPCRA does not require LEPCs or SERCs to conduct research 
or produce the information in any fashion other than the way they received it from the facility.  LEPCs 
and SERCs may provide information even when not required by EPCRA. 

                                                 
15 42 USC §11022(e) 
16 42 USC §11022(d) 
17 42 USC §11022(e)(3)(C) 
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Because LEPCs have 45 days to respond to an information request under 312(e)(3)(D)18, it appears that 
LEPCs should have a similar period of time to respond to a general information request under 32519.  
There are some things that LEPCs should avoid in order to avoid being accused of interfering with a 
member of the public’s right to request information.  While it should be acceptable to ask for 
identification, it is not acceptable to require that person to detail why they want the information.  If the 
LEPC is concerned with whether the person making the request plans an illegal act, the appropriate 
course of action is to contact law enforcement. 

Some specific observations: 

- A request for a list of all facilities that handle certain chemicals can be rejected. 

- A request to review all available Tier II forms can be handled by allowing the person to sit in a 
conference room somewhere and review the information. 

- LEPCs, SERCs and TERCs are not required to provide a copy of all the Tier II forms. 

- A written request for the Tier II form for a specific facility requires the LEPC to either produce 
the form or request it from the facility. 

All of the proceeding discussion applies to information that comes to the LEPC or SERC under EPCRA.  
Information that comes to the LEPC under Clean Air Act 112r Risk Management Plans or confidential 
vulnerability information under the Department of Homeland Security’s Chemical Facility Anti-
Terrorism Standards, are subject to their own rules.  These rules generally restrict public access to 
information.  In any event, EPCRA disclosure requirements and state public records laws do not apply. 

LEPCs, SERCs and TERCs should be cognizant of whether other specific open or public records 
requirements cover information requests they receive.  SERCs as state-level organizations will typically 
be subject to these requirements.  LEPCs may well not be subject to these requirements, but that is 
completely dependent on how LEPCs are created under state statutes. The federal Freedom of 
Information Act does not apply to SERCs, TERCs or LEPCs. 

                                                 
18 42 USC §11022(e)(3)(D) 
19 42 USC §11044 
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United States Code 

·
TITLE 42 - THE PUBLIC HEALTH AND WELFARE 

·
CHAPTER 116 - EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW 

Sec. 11001 . Establishment of State comm issions, planning districts, and local committees 

·
(a) Establishment of State emergency response commissions Not later than six months after October 17,

1986, the Governor of each State shall appoint a State emergency response commission. The Governor may

designate as the State emergen cy response comm ission one or more existing em ergency response

organizations that are State-sponsored or appointed. The Go vernor shall, to the extent practicable, appoint

persons to the State emergency response commission who have technical expertise in the emergency

response field. The State emergency response commission shall appoint local emergency planning

committees under subsection (c) of this section and shall supervise and coordinate the activities of such

committees. The State emergency response commission shall establish procedures for receiving and

processing requests from the public for information under section 11044 of this title, including tier II

information under section 11022 of this title. Such pro cedures sh all include the d esignation o f an official to

serve as coordinator for information. If the Governor of any State does not designate a State emergency

response comm ission within such period, the Gov ernor shall operate as the State em ergency response

commissio n until the Go vernor ma kes such de signation. 

·
(b) Establishment of emergency planning districts Not later than nine months after October 17, 1986, the

State emerg ency respo nse comm ission shall desig nate emerg ency plannin g districts in ord er to facilitate

preparation and im plementation of emerge ncy plans. Where a ppropriate, the State eme rgency response

commission may designate existing political subdivisions or multijurisdictional planning organizations as

such districts. In emergency planning areas that invo lve more than one State, the State em ergency response

commissions of all potentially affected States may designate emergency planning districts and local

emergency planning co mmittees by agreement. In ma king such designation, the State emerge ncy response

commission shall indicate which facilities subject to the requirements of this subchapter are within such

emergenc y planning distric t. 

·
(c) Establishment of local emergency planning committees Not later than 30 days after designation of

emergency planning districts or 10 months after October 17, 1986, whichever is earlier, the State emergency

response commission shall appoint members of a local emergency planning committee for each emergency

planning district. Each committee shall include, at a minimum, representatives from each of the following

groups or organiza tions: elected State and local officials; law enforceme nt, civil defense, firefighting, first

aid, health, local environmental, hospital, and transportation personnel; broadcast and print media;

community groups; and owners and operators of facilities subject to the requirements of this subchapter.

Such committee shall appoint a chairperson and shall establish rules by which the committee shall function.

Such rules shall include provisions for p ublic notification of committee activities, public meetings to discu ss

the emergency plan, public comments, response to such comments by the committee, and distribution of the

emergency plan. The local emergency planning committee shall establish procedures for receiving and

processing requests from the public for information under section 11044 of this title, including tier II

information under section 11022 of this title. Such pro cedures sh all include the d esignation o f an official to

serve as co ordinator  for informatio n. 

·
(d) Revisions A State emergency response commission may revise its designations and appointments under

subsection s (b) and (c ) of this section as it d eems app ropriate. Inte rested per sons may p etition the State

emergency response commission to modify the membership of a local emergency planning committee

Sec. 11002. Substances and facilities covered and notification 

·
(a) Substances covered 

·
(1) In general A substance is subject to the requirements of this subchapter 

if the substance  is on the list publish ed under  paragrap h (2). 

·
(2) List of extremely hazardous substances Within 30 days after October 17, 1986, the

Administrator shall publish a list of extremely hazardous substances. The list shall be the same as

the list of substances published in November 1985 by the Adm inistrator in Appendix A of the
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''Chemical Em ergency P repared ness Prog ram Interim G uidance''. 

·
(3) Thresholds 

·
(A) At the time  the list referred to  in paragrap h (2) is publish ed the Ad ministrator sha ll - 

·
(i) publish an in terim final regulatio n establishing a  threshold p lanning qua ntity

for each sub stance on the  list, taking into acco unt the criteria d escribed in

paragraph (4), and (ii) initiate a rulemaking in order to publish final regulations

establishing a thr eshold pla nning quan tity for each subs tance on the  list. 

·
(B) The threshold planning quantities may, at the Administrator's discretion, be based on

classes of che micals or ca tegories of fac ilities. 

·
(C) If the Ad ministrator fails to p ublish an interim  final regulation e stablishing a thre shold

planning qu antity for a substan ce within 30 d ays after Octo ber 17, 1 986, the thre shold

planning quantity for the substance shall be 2 pounds until such time as the Administrator

publishes re gulations estab lishing a thresho ld for the subs tance. 

·
(4) Revisions The Administrator may revise the list and thresholds under paragraphs (2) and (3)

from time to tim e. Any revision s to the list shall take into  account the  toxicity, reactivity, vola tility,

dispersability, combustability, or flammability of a substance. For purposes of the preceding

sentence, the te rm ''toxicity'' shall include any sho rt- or long-term  health effect whic h may result

from a shor t-term expo sure to the sub stance. 

·
(b) Facilities covered 

·
(1) Except as provided in section 11004 of this title, a facility is subject to  the requirem ents of this

subchapter if a substance on the list referred to in subsection (a) of this section is present at the

facility in an amou nt in excess of the  threshold p lanning qua ntity established fo r such substan ce. 

·
(2) For purposes of emergency planning, a Governor or a State emergency response commission

may designa te additiona l facilities which shall b e subject to  the requirem ents of this subch apter, if

such design ation is made  after public no tice and op portunity for co mment. T he Gove rnor or Sta te

emergency response commission shall notify the facility concerned of any facility designation

under this pa ragraph. 

·
(c) Emergency planning notification Not later than seven months after October 17, 1986, the owner or

operato r of each facility sub ject to the req uirements o f this subchap ter by reason  of subsectio n (b)(1) o f this

section shall notify the State emergency response commission for the State in which such facility is located

that such facility is subject to the requirements of this subchapter. Thereafter, if a substance on the list of

extremely hazardous substances referred to in subsection (a) of this section first becomes present at such

facility in excess of the threshold planning quantity established for such substance, or if there is a revision

of such list and the facility has present a substance on the revised list in excess of the threshold planning

quantity establish ed for such s ubstance, the  owner or o perator o f the facility shall notify the Sta te

emergency response commission and the local emergency planning committee within 60 days after such

acquisition o r revision that suc h facility is subject to th e requirem ents of this subch apter. 

·
(d) Notification of Administrator The State emergency response commission shall notify the Administrator

of facilities subjec t to the require ments of this sub chapter b y notifying the Ad ministrator of - 

·
(1) each notification received from a facility under subsection (c) of this section, and (2) each

facility designated by the Governor or State emergency response commission under subsection

(b)(2) of this se ction. 

Sec. 11003 . Comprehensive e mergency response  plans 

·
(a) Plan required Each local emergency planning committee shall complete preparation of an emergency

plan in acco rdance with  this section not late r than two year s after Octob er 17, 19 86. The  committee  shall

review such plan once a year, or more frequently as changed circumstances in the community or at any

facility may require . 

·
(b) Reso urces Eac h local eme rgency plan ning comm ittee shall evaluate  the need for  resources n ecessary to

develop , implemen t, and exercise  the emerge ncy plan, and  shall make re comme ndations with r espect to

additiona l resources tha t may be req uired and th e means for  providing  such additio nal resourc es. 
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·
(c) Plan p rovisions E ach emerg ency plan sha ll include (but is no t limited to) eac h of the followin g: 

·
(1) Identification of facilities subject to the requirements of this subchapter that are within the

emergency planning district, identification of routes likely to be used for the transportation of

substances on the list of extremely hazardous substances referred to in section 11002(a) of this

title, and identificatio n of addition al facilities contribu ting or subje cted to ad ditional risk du e to

their proximity to facilities subject to the requirements of this subchapter, such as hospitals or

natural gas facilities. 

·
(2) Methods and procedures to be followed by facility owners and operators and local emergency

and med ical person nel to respo nd to any rele ase of such su bstances. 

·
(3) Designation of a community emergency coordinator and facility emergency coordinators, who

shall make d etermination s necessary to  implemen t the plan. 

·
(4) Procedures providing reliable, effective, and timely notification by the facility emergency

coordinators and the community emergency coordinator to persons designated in the emergency

plan, and to the public, that a release has occurred (consistent with the emergency notification

requirements of section 11004 of this title). 

·
(5) Methods for determining the occurrence of a release, and the area or population likely to be

affected by suc h release. 

·
(6) A description of emergency equipment and facilities in the 

community and at each facility in the community subject to the requirements of this subchapter,

and an ide ntification of the p ersons resp onsible for su ch equipm ent and facilities. 

·
(7) Evac uation plans , including pro visions for a p recautiona ry evacuatio n and alterna tive traffic

routes. 

·
(8) Training programs, including schedules for training of local emergency response and medical

personne l. 

·
(9) Me thods and  schedules fo r exercising the  emergenc y plan. 

·
(d) Prov iding of inform ation For e ach facility subje ct to the requir ements of this sub chapter: 

·
(1) Within 30 days after establishment of a local emergency planning committee for the emergency

planning district in which such facility is located, or within 11 months after October 17, 1986,

whichever is earlier, the owner or operator of the facility shall notify the emergency planning

committee  (or the Go vernor if there  is no comm ittee) of a facility repr esentative who  will

participate in th e emergen cy planning p rocess as a fac ility emergency c oordina tor. 

·
(2) The owner or operator of the facility shall promptly inform the emergency planning committee

of any relevan t changes oc curring at such  facility as such chan ges occur o r are expe cted to oc cur. 

·
(3) Upo n request fro m the emer gency plann ing comm ittee, the owner  or opera tor of the facility

shall promptly provide information to such committee necessary for developing and implementing

the emerge ncy plan. 

·
(e) Review by State emergency response commission After completion of an emergency plan under

subsection (a) of this section for an emergency planning district, the local emergency planning committee

shall submit a copy of the plan to the State emergency response commission of each State in which such

district is located. The commission shall review the plan and make recommendations to the committee on

revisions of the plan that may be necessa ry to ensure coordination o f such plan with emergency respo nse

plans of other emergency planning districts. To the maximum extent practicable, such review shall not delay

implemen tation of such p lan. 

·
(f) Guidance documents The national response team, as established pursuant to the National Contingency
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Plan as established under section 9605 of this title, shall publish guidance documents for preparation and

implementation of emergency plans. Such documents shall be published not later than five months after

Octobe r 17, 198 6. 

·
(g) Review of plans by regional response teams The regional response teams, as established pursuant to the

National Contingency Plan as established under section 9605 of this title, may review and comment upon an

emergency plan or other issues related to preparation, implementation, or exercise of such a plan upon

request of a lo cal emerge ncy planning  committee . Such review  shall not delay im plementatio n of the plan. 

Sec. 11004. Emergency notification 

·
(a) Types of releases 

·
(1) 11002(a) substance which requires CERCLA no tice If a release of an extremely hazardous

substance referred to in section 11002(a) of this title occurs from a facility at which a hazardous

chemical is produced, used, or stored, and such release requires a notification under section 103(a)

of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42

U.S.C. 9603(a)) (hereafter in this section referred to as ''CERCLA'') (42 U.S.C. 9601 et seq.), the

owner or operator of the facility shall immediately provide notice as described in subsection (b) of

this section. 

·
(2) Other  11002 (a) substanc e If a release o f an extremely h azardou s substance re ferred to in

section 11002(a) of this title occurs from a facility at which a hazardous chemical is produced,

used, or stored, and such release is not subject to the notification requirements under section

103(a) o f CERC LA (42 U .S.C. 960 3(a)), the ow ner or op erator of the fa cility shall immedia tely

provide  notice as de scribed in su bsection (b ) of this section, b ut only if the release  - 

·
(A) is not a federally permitted release as defined in section 101(10) of CERCLA (42

U.S.C. 9 601(1 0)), 

·
(B) is in an amount in excess of a quantity which the Administrator has determined (by

regulation) requires notice, and (C) occurs in a manner which would require notification

under section 103(a) of CERCLA (42 U.S.C. 9603(a)). Unless and until superseded by

regulations es tablishing a qu antity for an extrem ely hazardo us substance  described  in this

paragraph, a quantity of 1 pound shall be deemed that quantity the release of which

requires no tice as describ ed in subsec tion (b) of this sec tion. 

·
(3) Non -11002 (a) substanc e which req uires CER CLA no tice If a release o f a substance w hich is

not on the list referred to in section 11002(a) of this title occurs at a facility at which a hazardous

chemical is produced, used, or stored, and such release requires notification under section 103(a)

of CER CLA (4 2 U.S.C . 9603(a )), the owner o r operato r shall provid e notice as follo ws: 

·
(A) If the substance is one for which a reportable quantity has been established under

section 102(a) of CERCLA (42 U.S.C. 9602(a)), the owner or operator shall provide

notice as de scribed in su bsection (b ) of this section. 

·
(B) If the sub stance is one fo r which a rep ortable qu antity 

has not bee n established  under sectio n 102(a ) of CER CLA (4 2 U.S.C . 9602(a )) - 

·
(i) Until April 30, 1988, the owner or operator shall provide, for releases of one

pound or more of the substance, the same notice to the community emergency

coordinator for the local emergency planning committee, at the same time and 

in the same form, as notice is provided to the National Response Center under

section 10 3(a) of CE RCLA  (42 U.S .C. 9603 (a)). 

·
(ii) On and after April 30, 1988, the owner or operator shall provide, for releases

of one pound or more of the substance, the notice as described in subsection (b)

of this section. 
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·
(4) Exem pted relea ses This sec tion does no t apply to any re lease which re sults in exposu re to

persons so lely within the site or sites o n which a facility is loc ated. 

·
(b) Notification 

·
(1) Recipients of notice Notice required under subsection (a) of this section shall be given

immediately after the release by the owner or operator of a facility (by such means as telephone,

radio, or in person) to the community emergency coordinator for the local emergency planning

committees, if established pursuant to section 11001(c) of this title, for any area likely to be

affected by the release and to the State emergency planning commission of any State likely to be

affected by the release. With respect to transportation of a substance subject to the requirements of

this section, or sto rage incide nt to such transp ortation, the no tice requirem ents of this section  with

respect to a release shall be satisfied by dialing 911 or, in the absence of a 911 emergency

telephone  number, ca lling the opera tor. 

·
(2) Contents Notice required under subsection (a) of this section shall include each of the

following (to the  extent know n at the time of the  notice and  so long as no  delay in respo nding to

the emerge ncy results): 

·
(A) The  chemical na me or iden tity of any substanc e involved  in the release. 

·
(B) An indication of whether the substance is on the list referred to in section 11002(a) of

this title. 

·
(C) An estimate of the quantity of any such substance that was released into the

environm ent. 

·
(D) Th e time and d uration of the re lease. 

·
(E) The  medium o r media into  which the relea se occurre d. 

·
(F) Any known or anticipated acute or chronic health risks associated with the emergency

and, where appropriate, advice regarding medical attention necessary for exposed

individuals. 

·
(G) Proper precautions to take as a result of the release, including evacuation (unless such

information  is readily 

available to th e comm unity emergen cy coord inator pursu ant to the eme rgency plan ). 

·
(H) The name and telephone number of the person or persons to be contacted for further

information . 

·
(c) Followup emergency notice As soon as practicable after a release which requires notice under

subsection (a) of this section, such owner or operator shall provide a written followup emergency notice (or

notices, as more information becomes available) setting forth and updating the information required under

subsection  (b) of this section , and includin g additiona l information w ith respect to - 

·
(1) actions ta ken to resp ond to an d contain the  release, 

·
(2) any known or anticipated acute or chronic health risks associated with the release, and (3)

where app ropriate, ad vice regard ing medica l attention nece ssary for expo sed individu als. 

·
(d) Transportation exemption not applicable The exemption provided in section 11047 of this title (relating

to transpor tation) doe s not apply to  this section. 

Sec. 11005 . Emergency training and review  of emergency systems 

·
(a) Emergency training 
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·
(1) Programs Officials of the United States Government carrying out existing Federal programs for

emergency training are authorized to specifically provide training and education programs for

Federal, State, and local personnel in hazard mitigation, emergency preparedness, fire prevention

and control, disaster response, long-term disaster recovery, national security, technological and

natural hazards, and emergency processes. Such programs shall provide special emphasis for such

training and e ducation w ith respect to ha zardous c hemicals. 

·
(2) State and local program support There is authorized to be appropriated to the Federal

Emergency Management Agency for each of the fiscal years 1987, 1988, 1989, and 1990,

$5,000,000 for making grants to support programs of State and local governments, and to support

university-sponsored progra ms, which are designed to im prove emergen cy planning, preparedn ess,

mitigation, resp onse, and r ecovery ca pabilities. Suc h program s shall provid e special em phasis with

respect to emergencies associated with hazardous chemicals. Such grants may not exceed 80

percent of the cost of any such program. The remaining 20 percent of such costs shall be funded

from non-F ederal sou rces. 

·
(3) Other programs Nothing in this section shall affect the availability of appropriations to the

Federal Emergency Management Agency for any programs carried out by such agency other than

the progra ms referred  to in paragra ph (2). 

·
(b) Review of emerg ency systems 

·
(1) Review The Administrator shall initiate, not later than 30 days after October 17, 1986, a review

of emergency systems for monitoring, detecting, and preventing releases of extremely hazardous

substances at representative domestic facilities that produce, use, or store extremely hazardous

substances. The Administrator may select representative extremely hazardous substances from the

substances on the list referred to in section 11002(a) of this title for the purposes of this review.

The Administrator shall report interim findings to the Congress not later than seven months after

October 17, 1986, and issue a final report of findings and recommendations to the Congress not

later than 18 months after October 17, 1986. Such report shall be prepared in consultation with the

States and a pprop riate Feder al agencies. 

·
(2) Report The report required by this subsection shall include the Administrator's findings

regarding e ach of the follo wing: 

·
(A) The status of current technological capabilities to (i) monitor, detect, and prevent, in a

timely manner, significant releases of extremely hazardous substances, (ii) determine the

magnitude  and directio n of the hazar d posed  by each rele ase, 

·
(iii) identify specific substances, (iv) provide data on the specific chemical

composition of such releases, and (v) determine the relative concentrations of the

constituent sub stances. 

·
(B) The status of public emergency alert devices or systems for providing timely and

effective pub lic warning of an  accidental re lease of extrem ely hazardo us substance s into

the environment, including releases into the atmosphere, surface water, or groundwater

from facilities that p roduce, sto re, or use significa nt quantities of suc h extremely

hazardo us substance s. 

·
(C) The technical and economic feasibility of establishing, maintaining, and operating

perimeter a lert systems for de tecting release s of such extrem ely hazardo us substance s into

the atmosphere, surface water, or groundwater, at facilities that manufacture, use, or store

significant quan tities of such substa nces. 

·
(3)  Rec omm end atio ns T he r epo rt re qui red  by th is su bse ctio n sha ll als o includ e the  Adm inis trat or's

recomm endations fo r - 

·
(A) initiatives to support the development of new or improved technologies or systems
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that would facilitate the timely monitoring, detection, and prevention of releases of

extremely ha zardous su bstances, an d (B) imp roving dev ices or systems  for effectively

alerting the 

public in a time ly manner, in the e vent of an acc idental release  of such extrem ely

hazardo us substance s. 

Sec. 11021 . Material safety data sheets 

·
(a) Basic re quiremen t 

·
(1) Submission of MSDS or list The owner or operator of any facility which is required to prepare

or have available a material safety data sheet for a hazardous chemical under the Occupational

Safety and Health Act of 1970 (29 U.S.C. 651 et seq.) and regulations promulgated under that Act

shall submit a material safety data sheet for each such chemical, or a list of such chemicals as

described  in paragrap h (2), to each  of the following : 

·
(A) The  approp riate local em ergency pla nning com mittee. 

·
(B) Th e State eme rgency resp onse com mission. 

·
(C) The  fire departm ent with jurisdictio n over the fac ility. 

·
(2) Conte nts of list 

·
(A) The  list of chemicals re ferred to in p aragraph  (1) shall includ e each of the  following: 

·
(i) A list of the haza rdous che micals for whic h a material safe ty data sheet is

required under the Occupational Safety and Health Act of 1970 (29 U.S.C. 651

et seq.) and regulations promulgated under that Act, grouped in categories of

health and physical hazards as set forth under such Act and regulations

promulgated under such Act, or in such other categories as the Administrator

may presc ribe under  subparag raph (B ). 

·
(ii) The chemical name or the common name of each such chemical as provided

on the mate rial safety data she et. 

·
(iii) Any hazardous component of each such chemical as provided on the

material safety d ata sheet. 

·
(B) For purposes of the list under this paragraph, the Administrator may modify the

categories o f health and p hysical 

hazards as set forth under the Occupational Safety and Health Act of 1970 (29 U.S.C. 651

et seq.) and regulations promulgated under that Act by requiring information to be

reported in terms of groups of hazardous chemicals which present similar hazards in an

emergenc y. 

·
(3) Trea tment of mixtur es An own er or ope rator may m eet the require ments of this sec tion with

respect to a  hazardo us chemica l which is a mixture  by doing o ne of the follow ing: 

·
(A) Submitting a material safety data sheet for, or identifying on a list, each element or

compound  in the mixture which is a hazardous che mical. If more than one mixture ha s 

the same element or compound, only one material safety data sheet, or one listing, of the

element or c ompou nd is necessa ry. 

·
(B) Sub mitting a materia l safety data shee t for, or identifying o n a list, the mixture itself. 

·
(b) Thresholds The Administrator may establish threshold quantities for hazardous chemicals below which

no facility shall be subject to the provisions of this section. The threshold quantities may, in the

Administra tor's discretion, b e based o n classes of che micals or ca tegories of fac ilities. 
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·
(c) Availab ility of MSD S on requ est 

·
(1) To local emergency planning committee If an owner or operator of a facility submits a list of

chemicals under subsection (a)(1) of this section, the owner or operator, upon request by the local

emergency planning committee, shall submit the material safety data sheet for any chemical on the

list to such com mittee. 

·
(2) To public A local emergency planning committee, upon request by any person, shall make

available a material safety data sheet to the person in accordance with section 11044 of this title. If

the local emergency planning committee does not have the requested material safety data sheet, the

committee shall request the sheet from the facility owner or operator and then make the sheet

available to the person in accordance with section 11044 of this title. 

·
(d) Initial submission and updating 

·
(1) The initial material safety data sheet or list required under this section with respect to a

hazardo us chemica l shall be pro vided be fore the later o f - 

·
(A) 12 months after October 17, 1986, or 

·
(B) 3 months after the owner or operator of a facility is required to prepare or have

available a material safety data sheet for the chemical under the Occupational Safety and

Health Ac t of 1970  (29 U.S .C. 651 e t seq.) and re gulations pro mulgated u nder that Ac t. 

·
(2) Within 3 months following discovery by an owner or operator of significant new information

concernin g an aspec t of a hazard ous chem ical for which a  material safety d ata sheet was p reviously

submitted to the local emergency planning committee under subsection (a) of this section, a revised

sheet shall be p rovided  to such pers on. 

·
(e) ''Hazardous chemical'' defined For purposes of this section, the term ''hazardous chemical'' has the

meaning given such term by section 1910.1200(c) of title 29 of the Code of Federal Regulations, except that

such term d oes not includ e the following : 

·
(1) Any food, food additive, color additive, drug, or cosmetic regulated by the Food and Drug

Administra tion. 

·
(2) Any substance present as a solid in any manufactured item 

to the extent exposure to the substance does not occur under 

normal co nditions of use . 

·
(3) Any substance to the extent it is used for personal, family, or household purposes, or is present

in the same form and concentration as a product packaged for distribution and use by the general

public. 

·
(4) Any substance to the extent it is used in a research laboratory or a hospital or other medical

facility under the d irect supervisio n of a technica lly qualified individ ual. 

·
(5) Any substance to the extent it is used in routine agricultural operations or is a fertilizer held for

sale by a retailer  to the ultimate cu stomer. 

Sec. 11022 . Emergency and ha zardous chemica l inventory forms 

·
(a) Basic re quiremen t 

·
(1) The owner or operator of any facility which is required to prepare or have available a material

safety data sheet for a hazardous chemical under the Occupational Safety and Health Act of 1970

(29 U.S.C. 651 et seq.) and regulations promulgated under that Act shall prepare and submit an

emergency and hazardous chemical inventory form (hereafter in this chapter referred to as an

''inventory form'') to each o f the following: 
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·
(A) The  approp riate local em ergency pla nning com mittee. 

·
(B) Th e State eme rgency resp onse com mission. 

·
(C) The  fire departm ent with jurisdictio n over the fac ility. 

·
(2) The  inventory form  containing tier I in formation (a s described  in subsection  (d)(1) of this

section) shall be submitted on or before March 1, 1988, and annually thereafter on March 1, and

shall contain data with respect to the preceding calendar year. The preceding sentence does not

apply if an owner or operator provides, by the same deadline and with respect to the same calendar

year, tier II inform ation (as des cribed in sub section (d)( 2) of this section ) to the recipie nts

described  in paragrap h (1). 

·
(3) An owner or operator may meet the requirements of this section with respect to a hazardous

chemical w hich is a mixture  by doing o ne of the follow ing: 

·
(A) Providing information on the inventory form on each element or compound in the

mixture which is a hazardous chemical. If more than one mixture has the same element or

compound, only one listing on the inventory form for the element or compound at the

facility is necessary. 

·
(B) Pro viding inform ation on the inv entory form o n the mixture itself. 

·
(b) Thresholds The Administrator may establish threshold quantities for hazardous chemicals covered by

this section be low which no  facility shall be subj ect to the pro visions of this sectio n. The thre shold

quantities may, in the Administrator's discretion, be based  on classes of chemicals or catego ries of facilities.

·
(c) Hazardous chemicals covered 

A hazardous chemical subject to the requirements of this section is any hazardous chemical for which a

material safety data sheet or a listing is required under section 11021 of this title. 

·
(d) Contents of form 

·
(1) Tier I information 

·
(A) Aggregate information by category An inventory form shall provide the information

described in subparagraph (B) in aggregate terms for hazardous chemicals in categories of

health and physical hazards as set forth under the Occupational Safety and Health Act of

1970 (2 9 U.S.C . 651 et seq .) and regula tions prom ulgated und er that Act. 

·
(B) Required information The information referred to in subparagraph (A) is the

following: 

·
(i) An estimate  (in ranges) of the  maximum  amount o f hazardo us chemica ls in

each category present at the facility at any time during the preceding calendar

year. 

·
(ii) An estimate ( in ranges) of the  average d aily amount o f hazardo us chemica ls

in each categ ory presen t at the facility during the  precedin g calendar  year. 

·
(iii) The gen eral location  of hazardo us chemica ls in each categ ory. 

·
(C) Modifications For purposes of reporting information under this paragraph, the

Administra tor may - 

·
(i) modify the categories of health and physical hazards as set forth under the

Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq.) and

regulations promulgated under that Act by requiring information to be reported
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in terms of groups of hazardous chemicals which present similar hazards in an

emergency, or 

·
(ii) require rep orting on ind ividual haza rdous che micals of spe cial concer n to

emergenc y response p ersonnel. 

·
(2) Tier II information An inventory form shall provide the following additional information for

each haza rdous che mical prese nt at the facility, but only u pon req uest and in ac cordanc e with

subsection  (e) of this section : 

·
(A) The chemical name or the common name of the chemical as provided on the material

safety data shee t. 

·
(B) An estimate (in ranges) of the maximum amount of the hazardous chemical present at

the facility at any time d uring the prec eding calen dar year. 

·
(C) An estim ate (in ranges)  of the averag e daily amo unt of 

the hazard ous chem ical present at th e facility during the p receding c alendar yea r. 

·
(D) A br ief description  of the manne r of storage o f the hazardo us chemica l. 

·
(E) The  location at the fa cility of the hazard ous chem ical. 

·
(F) An ind ication of whe ther the owne r elects to withho ld location info rmation of a

specific hazardous chemical from disclosure to the public under section 11044 of this

title. 

·
(e) Availability of tier II information 

·
(1) Availab ility to State com missions, loca l committees , and fire dep artments U pon req uest by a

State emergency planning commission, a local emergency planning committee, or a fire department

with jurisdiction over the facility, the owner or operator of a facility shall provide tier II

information, as described in subsection (d) of this section, to the person making the request. Any

such request shall be with respect to a specific 

facility. 

·
(2) Availability to other State and local officials A State or local official acting in his or her official

capacity may have access to tier II information by submitting a request to the State emergency

response commission or the local emergency planning committee. Upon receipt of a request for

tier II information, the State commission or local committee shall, pursuant to paragraph (1),

request the facility owner or operator for the tier II information and make available such

information  to the official. 

·
(3) Availability to public 

·
(A) In general Any person may request a State emergency response commission or local

emergency planning committee for tier II information relating to the preceding calendar

year with respe ct to a facility. Any suc h request sha ll be in writing and  shall be with

respect to a  specific facility. 

·
(B) Auto matic prov ision of inform ation to pub lic Any tier II inform ation which a  State

emergenc y response c ommission  or local em ergency pla nning com mittee has in its

possession  shall be mad e available to  a person m aking a requ est under this p aragraph  in

accordance with section 11044 of this title. If the State emergency response commission

or local em ergency pla nning com mittee doe s not have the  tier II informatio n in its

possession, upon a req uest for tier II information the State emergency resp onse

commission or local emergency planning committee shall, pursuant to paragraph (1),

request the facility owner or operator for tier II information with respect to a hazardous

chemical which a facility has stored in an amount in excess of 10,000 pounds present at
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the 

facility at any time during the preceding calendar year and make such information

available in ac cordanc e with section 1 1044 o f this title to the person  making the re quest. 

·
(C) Discretionary provision of information to public In the case of tier II information

which is not in the possession of a State emergency response commission or local

emergency planning committee and which is with respect to a hazardous chemical which

a facility has stored in an amount less than 10,000 pounds present at the facility at any

time during the preceding calendar year, a request from a person must include the general

need for the information. The State emergency response commission or local emergency

planning committee may, pursuant to paragraph (1), request the facility owner or operator

for the tier II information on behalf of the person making the request. Upon receipt of any

information requested o n behalf of such person, the State em ergency response

commissio n or local em ergency pla nning com mittee shall mak e the informa tion available

in accordance with section 11044 of this title to the perso n. 

·
(D) Response in 45 days A State emergency response commission or local emergency

planning committee shall respond to a request for tier II information under this paragraph

no later than 4 5 days after the  date of rece ipt of the requ est. 

·
(f) Fire department access Upon request to an owner or operator of a facility which files an inventory form

under this section by the fire department with jurisdiction over the facility, the owner or operator of the

facility shall allow the fire d epartmen t to conduc t an on-site inspe ction of the facility an d shall prov ide to

the fire depa rtment spec ific location infor mation on  hazardo us chemica ls at the facility. 

·
(g) Format of forms The Administrator shall publish a uniform format for inventory forms within three

months after October 17, 1986. If the Administrator does not publish such forms, owners and operators of

facilities subject to the requirements of this section shall provide the information required under this section

by letter. 

Sec. 11023 . Toxic chemical release  forms 

·
(a) Basic re quiremen t The ow ner or op erator of a fac ility subject to the re quiremen ts of this section sha ll

complete  a toxic chem ical release for m as publish ed under  subsection ( g) of this section fo r each toxic

chemical listed  under sub section (c) o f this section that was  manufacture d, proce ssed, or othe rwise used in

quantities exceeding the toxic chemical threshold quantity established by subsection (f) of this section

during the p receding c alendar yea r at such facility. Such  form shall be  submitted to  the Admin istrator and to

an official or o fficials of the State d esignated b y the Gove rnor on o r before Ju ly 1, 1988 , and annua lly

thereafter on  July 1 and sh all contain da ta reflecting relea ses during the  precedin g calendar  year. 

·
(b) Covered o wners and opera tors of facilities 

·
(1) In gene ral 

·
(A) The requirements of this section shall apply to owners and operators of facilities that

have 10 or more full-time employees and that are in Standard Industrial Classification

Codes 20 

through 39 (as in effect on July 1, 19 85) and that manufacture d, processed, or o therwise

used a toxic  chemical listed  under sub section (c) o f this section in exce ss of the quan tity

of that toxic chemical established under subsection (f) of this section during the calendar

year for which  a release form  is required un der this section . 

·
(B) The Administrator may add or delete Standard Industrial Classification Codes for

purposes of subparagraph (A), but only to the extent necessary to provide that each

Standard  Industrial Co de to which  this section app lies is relevant to the  purpose s of this

section. 

·
(C) For p urposes o f this section - 
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·
(i) The term ''manufacture'' means to produce, prepare, import, or compound a

toxic chem ical. 

·
(ii) The term  ''process'' means the pr eparation  of a toxic che mical, after its

manufactur e, for distributio n in comm erce - 

·
(I) in the same form or physical state as, or in a different form or physical state from, that

in which it was received by the person so preparing such chemical, or 

·
(II) as part of a n article conta ining the toxic ch emical. 

·
(2) Discretionary application to additional facilities The Administrator, on his own motion or at the

request of a Governor of a State (with regard to facilities located in that State), may apply the

requirements of this section to the owners and operators of any particular facility that

manufactur es, process es, or otherw ise uses a toxic c hemical listed u nder subse ction (c) of this

section if the Administrator determines that such action is warranted on the basis of toxicity of the

toxic chemical, proximity to other facilities that release the toxic chem ical or to population centers,

the history of releases of such chemical at such facility, or such other factors as the Administrator

deems ap propriate . 

·
(c) Toxic chem icals covered The  toxic chemicals subject to the requ irements of this section are those

chemicals on the list in Committee Print Number 99-169 of the Senate Comm ittee on Environment and

Public W orks, titled ''Toxic  Chemica ls Subject to  Section 31 3 of the Em ergency P lanning and  Comm unity

Right-To-Know Act of 1986'' (42 U.S.C. 11023) (including any revised version of the list as may be made

pursuant to su bsection (d ) or (e) of this sec tion). 

·
(d) Revisions by Administrator 

·
(1) In gene ral 

The Administrator may by rule add or delete a chemical from the list described in subsection (c) of

this section at any tim e. 

·
(2) Additions A chemical may be added if the Administrator determines, in his judgment, that there

is sufficient evidence to establish any one 

of the following : 

·
(A) The chemical is known to cause or can reasonably be anticipated to cause significant

adverse a cute human  health effects at co ncentration le vels that are rea sonably likely to

exist beyond facility site boundaries as a result of continuous, or frequently recurring,

releases. 

·
(B) The che mical is known to cause or ca n reasonably be anticipated  to cause in humans -

·
(i) cancer or teratogenic effects, or 

·
(ii) serious or irre versible - 

·
(I) reprod uctive dysfunc tions, 

·
(II) neurolo gical disord ers, 

·
(III) heritable genetic mutations, or 

·
(IV) othe r chronic he alth effects. 

·
(C) The chemical is known to cause or can reasonably be anticipated to cause, because of

- 
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·
(i) its toxicity, 

·
(ii) its toxicity and persistence in the environment, or 

·
(iii) its toxicity and tendency to bioaccumulate in the environment, a significant

adverse effect on the environment of sufficient seriousness, in the judgment of

the Administrator, to warrant reporting under this section. The number of

chemicals included on the list described in subsection (c) of this section on the

basis of the preceding sentence may constitute in the aggregate no more than 25

percent o f the total numb er of chemic als on the list. A de termination u nder this

paragraph shall be based on generally accepted scientific principles or laboratory

tests, or appropriately designed and conducted epidemiological or other

populatio n studies, availab le to the Adm inistrator. 

·
(3) Deletions A chemical may be deleted if the Administrator determines there is not sufficient

evidence  to establish any o f the criteria desc ribed in pa ragraph (2 ). 

·
(4) Effective date Any revision made on or after January 1 and before December 1 of any calendar

year shall take effect beginning with the next calendar year. Any revision made on or after

December 1 of any calendar year and before January 1 of the next calender year shall take effect

beginning w ith the calenda r year following  such next cale ndar year. 

·
(e) Petitions 

·
(1) In general Any perso n may petition the Administrator to ad d or delete a chemica l from the list

described in subsection (c) of this section on the basis of the criteria in subparagraph (A) or (B) of

subsection (d)(2) of this section. Within 180 days after 

receipt of a p etition, the Adm inistrator shall take  one of the follo wing actions: 

·
(A) Initiate a rule making to a dd or de lete the chem ical to the list, in acco rdance with

subsection  (d)(2) or ( d)(3) of this se ction. 

·
(B) Pub lish an explan ation of why the  petition is denie d. 

·
(2) Governor petitions A State Governor may petition the Administrator to add or delete a

chemical fro m the list describ ed in subsec tion (c) of this sec tion on the b asis of the criteria in

subparagraph (A), such a petition from a State Governor to delete a chemical, the petition shall be

treated in the same manner as a petition received under paragraph (1) to delete a chemical. In the

case of such a petition from a State Governor to add a chemical, the chemical will be added to the

list within 180 d ays after receip t of the petition, un less the Adm inistrator - 

·
(A) initiates a rulemaking to add the chemical to the list, in accordance with subsection

(d)(2) of this section, or 

·
(B) publishes an explanation of why the Administrator believes the petition does not meet

the requirem ents of subsec tion (d)(2) o f this section for ad ding a chem ical to the list. 

·
(f) Threshold for reporting 

·
(1) To xic chemica l threshold am ount The  threshold am ounts for pu rposes of re porting toxic

chemicals un der this section  are as follows: 

·
(A) W ith respect to a  toxic chem ical used at a fac ility, 10,000 p ounds of the  toxic

chemical p er year. 

·
(B) W ith respect to a  toxic chem ical manufac tured or p rocessed  at a facility - 

·
(i) For the tox ic chemical re lease form re quired to b e submitted  under this

section on o r before Ju ly 1, 1988 , 75,000  pounds o f the toxic chem ical per year. 
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·
(ii) For the form required to be submitted on or before July 1, 1989, 50,000

pounds o f the toxic chem ical per year. 

·
(iii) For the form required to be submitted on or before July 1, 1990, and for

each form  thereafter, 25 ,000 po unds of 

the toxic chem ical per year. 

·
(2) Revisions The Administrator may establish a threshold amount for a toxic chemical different

from the amount established by paragraph (1). Such revised threshold shall obtain reporting on a

substantial majority of total releases of the chemical at all facilities subject to the requirements of

this section. The amounts established under this paragraph may, at the Administrator's discretion,

be based  on classes o f chemicals o r categories o f facilities. 

·
(g) Form 

·
(1) Information required Not later than June 1, 1987, the Administrator shall publish a uniform

toxic chemical release form for facilities covered by this section. If the Administrator does not

publish such a form, owners and operators of facilities subject to the requirements of this section

shall provide the information required under this subsection by letter postmarked on or before the

date on wh ich the form is d ue. Such for m shall - 

·
(A) prov ide for the nam e and loca tion of, and p rincipal busin ess activities at, the fac ility; 

·
(B) include an appropriate certification, signed by a senior 

official with mana gement resp onsibility for the p erson or p ersons com pleting the rep ort,

regarding the accuracy and completeness of the report; and (C) provide for submission of

each of the following items of information for each listed toxic chemical known to be

present at the fa cility: 

·
(i) Whether the toxic chemical at the facility is manufactured, processed, or

otherwise use d, and the ge neral catego ry or catego ries of use of the c hemical. 

·
(ii) An estimate of the maximum amounts (in ranges) of the toxic chemical

present at the fa cility at any time durin g the prece ding calend ar year. 

·
(iii) For each wastestream, the waste treatment or disposal methods employed,

and an estimate of the treatment efficiency typically achieved by such methods

for that wastestre am. 

·
(iv) The annual quantity of the toxic chemical entering each environmental

medium. 

·
(2) Use of available data In order to provide the information required under this section, the owner

or operator of a facility may use readily available data (including monitoring data) collected

pursuant to o ther provisio ns of law, or, wh ere such da ta are not rea dily available, re asonable

estimates of the amounts involved. Nothing in this section requires the monitoring or measurement

of the 

quantities, concentration, or frequency of any toxic chemical released into the environment beyond

that monitorin g and mea surement re quired und er other pro visions of law o r regulation. In o rder to

assure con sistency, the Ad ministrator sha ll require that da ta be expre ssed in com mon units. 

·
(h) Use o f release form  The relea se forms req uired unde r this section are  intended to  provide in formation to

the Federal, State, and local governments and the public, including citizens of communities surrounding

covered facilities. The release form shall be available, consistent with section 11044(a) of this title, to

inform persons abo ut releases of toxic chemicals to the environm ent; to assist governmental agencies,

researchers, and other persons in the conduct of research and data gathering; to aid in the development of

approp riate regulation s, guidelines, and  standards; a nd for othe r similar purp oses. 

·
(i) Mod ifications in repo rting frequenc y 
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·
(1) In gene ral The A dministrator m ay modify the fre quency of su bmitting a rep ort under this

section, but the  Administrato r may not mo dify the frequen cy to be any m ore often tha n annually. A

modificatio n may app ly, either nationally o r in a specific geo graphic are a, to the followin g: 

·
(A) All toxic c hemical rele ase forms re quired und er this section. 

·
(B) A cla ss of toxic chem icals or a categ ory of facilities. 

·
(C) A spe cific toxic chem ical. 

·
(D) A sp ecific facility. 

·
(2) Req uirements A  modificatio n may be m ade unde r paragrap h (1) only if the A dministrator - 

·
(A) makes a finding that the modification is consistent with the provisions of subsection

(h) of this section , based on  - 

·
(i) experience from previously submitted toxic chemical release forms, and (ii) determinations made under

paragraph (3), and (B) the finding is made by a rulemaking in accordance with section 553 of title 5. 

·
(3) Determinations 

The Administrator shall make the following determinations with respect to a proposed

modificatio n before m aking a mo dification und er paragra ph (1): 

·
(A) The extent to which information relating to the proposed modification provided on

the toxic chemical release forms has been used by the Administrator or other agencies of

the Federa l Govern ment, States, lo cal govern ments, health p rofessionals, a nd the pub lic. 

·
(B) Th e extent to whic h the informa tion is (i) readily 

available to p otential users fro m other so urces, such as  State repo rting progra ms, and (ii)

provide d to the Ad ministrator und er another F ederal law o r through a S tate progra m. 

·
(C) The  extent to which  the modifica tion would im pose ad ditional and  unreasona ble

burdens o n facilities subjec t to the repor ting requirem ents under this se ction. 

·
(4) 5-year review Any modification made under this subsection shall be reviewed at least once

every 5 years. Such review shall examine the modification and ensure that the requirements of

paragraphs (2) and (3) still justify continuation of the modification. Any change to a modification

reviewed u nder this par agraph sha ll be made  in accorda nce with this subs ection. 

·
(5) Notification to Congress The Administrator shall notify Congress of an intention to initiate a

rulemaking for a modification under this subsection. After such notification, the Administrator

shall delay initiation of the rulemaking for at least 12 months, but no more than 24 months, after

the date of suc h notification. 

·
(6) Judicial review In any judicial review of a rulemaking which establishes a modification under

this subsection, a court may hold unlawful and set aside agency action, findings, and conclusions

found to b e unsuppo rted by subs tantial evidenc e. 

·
(7) Applicability A modification under this subsection may apply to a calendar year or other

reporting p eriod beg inning no ear lier than Janua ry 1, 1993 . 

·
(8) Effective date Any modification made on or after January 1 and before December 1 of any

calendar year shall take effect beginning with the next calendar year. Any modification made on or

after December 1 of any calendar year and before January 1 of the next calendar year shall take

effect beginnin g with the calend ar year followin g such next ca lendar year. 

·
(j) EPA management of data The Administrator shall establish and maintain in a computer

data base a national toxic chemical inventory based on data submitted to the
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Administrator under this section. The Administrator shall make these data accessible by

compu ter telecomm unication and  other mea ns to any pers on on a co st reimbursab le basis. 

·
(k) Report Not later than June 30, 1991, the Comptroller General, in consultation with the

Administrator and appropriate officials in the States, shall submit to the Congress a report

including eac h of the followin g: 

·
(1) A description of the steps taken by the Administrator and the States to implement the

requirements of this section, including steps taken to m ake information collected und er this 

section availa ble to and a ccessible b y the public. 

·
(2) A description of the extent to which the information collected under this section has been used

by the Environmental Protection Agency, other Federal agencies, the States, and the public, and

the purpo ses for which the  information h as been use d. 

·
(3) An identification and evaluation of options for modifications to the requirements of this section

for the purp ose of mak ing informatio n collected  under this sectio n more use ful. 

·
(l) Mass b alance study 

·
(1) In general The Administrator shall arrange for a mass balance study to be carried out by the

National Academy of Sciences using mass balance information collected by the Administrator

under paragraph (3). The Administrator shall submit to Congress a report on such study no later

than 5 years a fter Octob er 17, 19 86. 

·
(2) Purp oses The  purpose s of the study are  as follows: 

·
(A) To assess the value of mass balance analysis in determining the accuracy of

information  on toxic che mical release s. 

·
(B) To  assess the value  of obtaining m ass balance  information, o r portions the reof, to

determine the waste reduction  efficiency of different facilities, or categories of facilities,

including the effectiveness of toxic chemical regulations promulgated under laws other

than this chap ter. 

·
(C) To assess the utility of such information for evaluating toxic chemical management

practices at fac ilities, or categorie s of facilities, cover ed by this sectio n. 

·
(D) To determine the implications of mass balance information collection on a national

scale similar to the mass balance information collection carried out by the Administrator

under pa ragraph (3 ), including imp lications of the use  of such collec tion as part o f a

national annu al quantity toxic c hemical rele ase progr am. 

·
(3) Information collection 

·
(A) The Administrator shall acquire available mass balance information from States

which currently conduct (or d uring the 5 years after October 1 7, 1986 initiate) a mass

balance-oriented annual quantity toxic chemical release program. If information from

such States p rovides an  inadequa te represen tation of industry c lasses and ca tegories to

carry out the purposes of the study, the Administrator also may acquire mass balance

information necessary for the study from a representative number of facilities in other

States. 

·
(B) Any information acquired under this section shall be available to the public, except

that upon a showing satisfactory to the Administrator by any person that the information

(or a particular part thereof) to which the Administrator or any officer, employee, or

representative has access under this section if made public would divulge information

entitled to protection under section 1905 of title 18, such information or part shall be

considered confidential in accordance with the purposes of that section, except that such
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information or part may be disclosed to other officers, employees, or authorized

representa tives of the Un ited States co ncerned w ith carrying out this se ction. 

·
(C) The Administrator may promulgate regulations prescribing procedures for collecting

mass balan ce informatio n under this p aragraph . 

·
(D) For purposes of collecting mass balance information under subparagraph (A), the

Administra tor may req uire the subm ission of inform ation by a Sta te or facility. 

·
(4) Mass balance definition For purposes of this subsection, the term ''mass balance'' means an

accumula tion of the annu al quantities of ch emicals transp orted to a fac ility, produced  at a facility,

consumed at a facility, used at a facility, accumulated at a facility, released from a facility, and

transported  from a facility as a w aste or as a co mmercial p roduct or  byprodu ct or comp onent of a

comme rcial prod uct or bypr oduct. 

Sec. 11041. Relationship to other law 

·
(a) In genera l Nothing in this c hapter shall - 

·
(1) preem pt any State o r local law, 

·
(2) except as provided in subsection (b) of this section, otherwise affect any State or local law or

the authority of any State or local government to adopt or enforce any State or local law, or 

·
(3) affect or m odify in any way the  obligations o r liabilities of any pe rson unde r other Fed eral law. 

·
(b) Effect on MSDS requirements Any State or local law enacted after August 1, 1985, which requires the

submission of a material safety data sheet from facility owners or operators shall require that the data sheet

be identical in content and format to the data sheet required under subsection (a) of section 11021 of this

title. In addition, a State or locality may require the submission of information which is supplemental to the

information required on the data sheet (including information on the location and quantity of hazardous

chemicals present at the facility), through additional sheets attached to the data sheet or such other means as

the State or lo cality conside rs approp riate. 

Sec. 11042 . Trade secrets 

·
(a) Authority to withhold information 

·
(1) Gen eral authority 

·
(A) W ith regard to a  hazardo us chemica l, an extremely h azardou s substance, o r a toxic

chemical, any person required under section 11003(d)(2), 11003(d)(3), 11021, 11022, or

11023 of this title to submit information to any other person may withhold from such

submittal the sp ecific chemic al identity (includin g the chemic al name and  other spec ific

identification), as defined in regulations prescribed by the Administrator under subsection

(c) of this section , if the person co mplies with pa ragraph (2 ). 

·
(B) Any person withholding the specific chemical identity shall, in the place on the

submittal whe re the chem ical identity wou ld normally b e included , include the ge neric

class or categ ory of the haz ardous ch emical, extrem ely hazardo us substance , or toxic

chemical (a s the case ma y be). 

·
(2) Requiremen ts 

·
(A) A pe rson is entitled to  withhold infor mation und er paragra ph (1) if such p erson - 

·
(i) claims that such information is a trade secret, on the basis of the factors

enumerate d in subsectio n (b) of this sectio n, 

·
(ii) includes in the submittal referred to in paragraph (1) an explanation of the
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reasons why such information is claimed to be a trade secret, based on the

factors enum erated in sub section (b) o f this section, includ ing a specific

description of why such factors apply, and (iii) submits to the Administrator a

copy of suc h submittal, and  the informatio n withheld from  such subm ittal. 

·
(B) In submitting to the Administrator the information required by subparagraph (A)(iii),

a person w ithholding info rmation und er this subsectio n may - 

·
(i) designate, in writing and in such manner as the Administrator may prescribe

by regulation, the information which such person believes is entitled to be

withheld under paragraph (1), and (ii) submit such designated information

separately fro m other infor mation sub mitted unde r this subsection . 

·
(3) Limitation 

The authority under this subsection to withhold information shall not apply to information which

the Administrator has determined, in accordance with subsection (c) of this section, is not a trade

secret. 

·
(b) Trade secret factors No person required to provide information under this chapter may claim that the

information is entitled to protection as a trade secret under subsection (a) of this section unless such person

shows eac h of the followin g: 

·
(1) Such p erson has no t disclosed the  information to  any other pe rson, other tha n a memb er of a

local emergency planning committee, an officer or employee of the United States or a State or

local gove rnment, an em ployee of su ch person , or a perso n who is bo und by a co nfidentiality

agreement, and such person has taken reasonable measures to protect the confidentiality of such

information  and intends  to continue to  take such me asures. 

·
(2) The  information is n ot required  to be disclo sed, or othe rwise made  available, to the  public

under any o ther Feder al or State law. 

·
(3) Disclosure of the information is likely to cause substantial harm to the competitive position of

such perso n. 

·
(4) The  chemical id entity is not readily d iscoverab le through rev erse enginee ring. 

·
(c) Trade secret regulations As soon as practicable after October 17, 1986, the Administrator shall prescribe

regulations to implement this section. With respect to subsection (b)(4) of this section, such regulations

shall be equivalent to comparable provisions in the Occupational Safety and Health Administration Hazard

Communication Standard (29 C.F.R. 1910.12 00) and any revisions of such standard prescribed by the

Secretary of Labor in accordance with the final ruling of the courts of the United States in United

Steelwork ers of Ame rica, AFL-C IO-CLC  v. Thorn e G. Auc hter. 

·
(d) Petition for review 

·
(1) In gene ral Any perso n may petition  the Admin istrator for the d isclosure of the  specific

chemical identity of a hazardous chemical, an extremely hazardous substance, or a toxic chemical

which is claime d as a trade  secret unde r this section. T he Adm inistrator may, in the  absence o f a

petition und er this paragra ph, initiate a dete rmination, to b e carried o ut in accord ance with this

subsection , as to whether in formation w ithheld cons titutes a trade sec ret. 

·
(2) Initial review Within 30 days after the date of receipt of a petition under paragraph (1) (or upon

the Administrator's initiative), the Administrator shall review the explanation filed by a trade secret

claimant und er subsectio n (a)(2) of this se ction and d etermine wh ether the exp lanation pre sents

assertions which, if true, are sufficient to support a finding that the specific chemical identity is a

trade secre t. 

·
(3) Finding of sufficient assertions 
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·
(A) If the Administrator determines pursuant to paragraph (2) that the explanation

presents sufficient assertions to support a finding that the specific chem ical identity is a

trade secre t, the Administra tor shall notify the trad e secret claim ant that he has 3 0 days to

supplement the explanation with detailed 

information  to suppo rt the assertions. 

·
(B) If the Administrator determines, after receipt of any supplemental supporting detailed

information under subparagraph (A), that the assertions in the explanation are true and

that the specific chemical identity is a trade secret, the Administrator shall so notify the

petitioner an d the petitione r may seek ju dicial review o f the determina tion. 

·
(C) If the Ad ministrator de termines, after re ceipt of any 

supplemental supporting detailed information under subparagraph (A), that the assertions

in the explana tion are not true  and that the sp ecific chemic al identity is not a trad e secret,

the Admin istrator shall notify the tra de secret cla imant that the A dministrator in tends to

release the specific chemical identity. The trade secret claimant has 30 days in which he

may appeal the Administrator's determination under this subparagraph to the

Administra tor. If the Adm inistrator doe s not reverse  his determina tion under this

subparag raph in such  an appea l by the trade se cret claiman t, the trade secre t claimaint [1]

may seek jud icial review of the  determinatio n. 

·
(4) Finding of insufficient assertions 

·
(A) If the Administrator determines pursuant to paragraph (2) that the explanation

presents insufficient assertions to support a finding that the specific chemica l identity is a

trade secre t, the Administra tor shall notify the trad e secret claim ant that he has 3 0 days to

appeal the determination to the Administrator, or, upon a showing of good cause, amend

the original explanation by providing supplementary assertions to support the trade secret

claim. 

·
(B) If the Administrator does not reverse his determination under subparagraph (A) after

an appeal or an examination of any supplementary assertions under subparagraph (A), the

Administrator shall so notify the trade secret claimant and the trade secret claimant may

seek judicia l review of the d etermination . 

·
(C) If the Administrator reverses his determination under subparagraph (A) after an

appeal or an examination of any supplementary assertions under subparagraph (A), the

proced ures under  paragrap h (3) of this sub section app ly. 

·
(e) Exception for information provided to health professionals Nothing in this section, or regulations

adopted pursuant to this section, shall authorize any person to withhold information which is required to be

provided to a health professional, a doctor, or a nurse in accordance with section 11043 of this title. 

·
(f) Providing information to Administrator; availability to public Any information submitted to the

Administra tor under su bsection (a )(2) of this sectio n or subsec tion (d)(3) o f this section (exc ept a specific

chemical identity) shall be available to the public, except that upon a showing satisfactory to the

Administrator by any person that the information (or a particular part thereof) to which the Administrator

has access under this section if made public would divulge information entitled to protection under section

1905 of title 18, such information or part shall be considered confidential in accordance with the purposes

of that section, except that such information or part may be disclosed to other officers, employees, or

authorized  representa tives of the Un ited States co ncerned w ith carrying out this c hapter. 

·
(g) Information provided to State Upon request by a State, acting through the Governor of the State, the

Administrator shall provide to the State any information obtained under subsection (a)(2) of this section and

subsection  (d)(3) of this se ction. 

·
(h) Information on adve rse effects 
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·
(1) In any case in which the identity of a hazardous chemical or an extremely hazardous substance

is claimed as a trade secret, the Governor or State emergency response commission established

under section 11001 of this title shall identify the adverse health effects associated with the

hazardo us chemica l or extreme ly hazardo us substance  and shall assur e that such inform ation is

provide d to any per son reque sting informatio n about suc h hazardo us chemica l or extreme ly

hazardo us substance . 

·
(2) In any case in which the identity of a toxic chemical is claimed as a trade secret, the

Administra tor shall identify the a dverse hea lth and enviro nmental effects a ssociated w ith the toxic

chemical and shall assure that such information is included in the computer database required by

section 11023(j) of this title and is pr ovided to  any person  requesting info rmation ab out such toxic

chemical. 

·
(i) Information provided to Congress Notwithstanding any limitatio [2] contained in this section or any

other provision of law, all information reported to or otherwise obtained by the Administrator (or any

representative of the Administrator) under this chapter shall be made available to a duly authorized

committee  of the Cong ress upon w ritten request b y such a com mittee. 

Footnotes

[1] So in origina l. Probab ly should be ''claima nt''. [2] So in origina l. Probab ly should be ''limitation''. 

Sec. 11043 . Provision of information to hea lth professionals, doctors, and nurses 

·
(a) Diagnosis or treatment by health professional An owner or operator of a facility which is subject to the

requirements of section 11021, 11022, or 1102 3 of this title shall pro vide the spe cific chemica l identity, if

known, of a h azardou s chemical, ex tremely haza rdous sub stance, or a to xic chemica l to any health

professional who requests such information in writing if the health professional provides a written statement

of need under this subsection and a written confidentiality agreement under subsection (d) of this section.

The written  statement of ne ed shall be a  statement that the  health profe ssional has a re asonable  basis to

suspect that - 

·
(1) the inform ation is need ed for purp oses of diag nosis or treatm ent of an individ ual, 

·
(2) the individual or individuals being diagnosed or treated have been exposed to the chemical

concerne d, and (3)  knowledg e of the spec ific chemical id entity of such che mical will assist in

diagnosis or treatment. Following such a written request, the owner or operator to whom such

request is made shall promptly provide the requested information to the health professional. The

authority to withhold the specific chemical identity of a chemical under section 11042 of this title

when such information is a trade secret shall not apply to information required to be provided

under this sub section, subj ect to the pro visions of subs ection (d) o f this section. 

·
(b) Medical emergency An owner or operator of a facility which is subject to the requirements of section

11021, 11022, or 11023 of this title shall provide a copy of a material safety data sheet, an inventory form,

or a toxic chemical release form, including the specific chemical identity, if known, of a hazardous

chemical, extremely hazardous substance, or a toxic chemical, to any treating physician or nurse who

requests suc h information  if such physician o r nurse deter mines that - 

·
(1) a med ical emerge ncy exists, 

·
(2) the spec ific chemical id entity of the chem ical concer ned is neces sary for or will assist in

emergency or first-aid diagnosis or treatment, and (3) the individual or individuals being diagnosed

or treated have been exposed to the chemical concerned. Immediately following such a request, the

owner or operator to whom such request is made shall provide the requested information to the

physician or nurse. The authority to withhold the specific chemical identity of a chemical from a

material safety data sheet, an inventory form, or a toxic chemical release form under section 11042

of this title when such information is a trade secret shall not apply to information required to be
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provide d to a treating p hysician or nur se under this su bsection. N o written con fidentiality

agreement or statement of need shall be required as a precondition of such disclosure, but the

owner or  operator  disclosing suc h information  may require  a written confid entiality agreem ent in

accorda nce with subse ction (d) of this se ction and a  statement setting fo rth the items listed in

paragraphs (1) through 

·
(3) as soo n as circumsta nces perm it. 

·
(c) Preventive measure s by local health professionals 

·
(1) Provision of information An owner or operator of a facility subject to the requirements of

section 11021, 11022, or 11023 of this title shall provide the specific chemical identity, if known,

of a hazard ous chem ical, an extrem ely hazardo us substance , or a toxic che mical to any he alth

profession al (such as a p hysician, toxico logist, or epid emiologist) - 

·
(A) who is a local government employee or a person under contract with the local

government, and (B) who requests such information in writing and provides a written

statement of need under paragraph (2) and a written confidentiality agreement under

subsection  (d) of this section . Following su ch a written req uest, the owne r or opera tor to

whom such request is made shall promptly provide the requested information to the local

health professional. The authority to withhold the specific chemical identity of a chemical

under section 11042 of this title when such  information is a  trade secre t shall not app ly to

information required to be provided under this subsection, subject to the provisions of

subsection  (d) of this section . 

·
(2) Written statement of need The written statement of need shall be a statement that describes

with reasonable detail one or more of the following 

health need s for the informa tion: 

·
(A) To assess exposure of persons living in a local community to the hazards of the

chemical co ncerned. 

·
(B) To conduct or assess sampling to determine exposure levels of various population

groups. 

·
(C) To  conduct p eriodic me dical surveillan ce of expo sed pop ulation grou ps. 

·
(D) To  provide m edical treatm ent to expo sed individu als or pop ulation grou ps. 

·
(E) To  conduct stu dies to dete rmine the hea lth effects of expo sure. 

·
(F) To conduct studies to aid in the identification of a chemical that may reasonably be

anticipated  to cause an o bserved h ealth effect. 

·
(d) Confidentiality agreement Any person obtaining information under subsection (a) or (c) of this section

shall, in accordance with such subsection (a) or (c) of this section, be required to agree in a written

confidentiality agreement that he will not use the information for any purpose other than the health needs

asserted in the statement of need, except as may otherwise be authorized by the terms of the agreement or

by the person providing such information. Nothing in this subsection shall preclude the parties to a

confidentiality ag reement fro m pursuing  any remed ies to the extent p ermitted by la w. 

·
(e) Regula tions As soo n as practica ble after Oc tober 17 , 1986, the  Administrato r shall prom ulgate

regulations describing criteria and parameters for the statement of need under subsection [1] (a) and (c) of

this section and  the confiden tiality agreemen t under subs ection (d) o f this section. 

Footnotes

[1] So in origina l. Probab ly should be ''subse ctions''. 
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Sec. 11044 . Public availability of plans, data sheets, forms, and followup  notices 

·
(a) Availability to public Each emergency response plan, material safety data sheet, list described in section

11021(a)(2) of this title, inve ntory form, tox ic chemical re lease form, an d followup  emergenc y notice shall

be made available to the general public, consistent with section 11042 of this title, during normal working

hours at the location or locations d esignated by the Administrator, G overnor, State emerge ncy response

commission, or local emergency planning committee, as appropriate. Upon request by an owner or operator

of a facility subject to the requirements of section 11022 of this title, the State emergency response

commission and the appropriate local emergency planning committee shall withhold from disclosure under

this section the location of any specific chemical required by section 11022(d)(2) of this title to be

contained  in an inventory fo rm as tier II inform ation. 

·
(b) Notic e of public a vailability Each  local emerg ency plannin g committe e shall annually p ublish a notice  in

local newspapers that the emergency response plan, material safety data sheets, and inventory forms have

been sub mitted unde r this section. T he notice sha ll state that followup  emergenc y notices may su bsequen tly

be issued. S uch notice sh all announc e that memb ers of the pub lic who wish to r eview any suc h plan, sheet,

form, or follo wup notice  may do so  at the location d esignated un der subsec tion (a) of this sec tion. 

Sec. 110 45. Enfo rcement 

·
(a) Civil penalties for emergency planning The Administrator may order a facility owner or operator (except

an owner or operator of a facility designated under section 11002(b)(2) of this title) to comply with section

11002(c) of this title and section 11003(d) of this title. Th e United S tates district cou rt for the district in

which the facility is loc ated shall hav e jurisdiction to  enforce the o rder, and a ny person w ho violates o r fails

to obey such an order shall be liable to the United States for a civil penalty of not more than $25,000 for

each day in w hich such vio lation occur s or such failure  to comp ly continues. 

·
(b) Civil, administrative, and criminal penalties for emergency notification 

·
(1) Class I ad ministrative pe nalty 

·
(A) A civil penalty of not more than $25,000 per violation may be assessed by the

Administrator in the case of a violation of the requirements of section 11004 of this title. 

·
(B) No civil penalty may be assessed under this subsection unless the person accused of

the violation is giv en notice an d oppo rtunity for a hearin g with respec t to the violation. 

·
(C) In determining the amount of any penalty assessed pursuant to this subsection, the

Administrator shall take into account the nature, circumstances, extent and gravity of the

violation or violations and, with respect to the violator, ability to pay, any prior history of

such violations, the degree of culpability, economic benefit or savings (if any) resulting

from the viola tion, and such  other matters  as justice may re quire. 

·
(2) Class II administrative penalty A civil penalty of not more than $25,000 per day for each day

during which  the violation co ntinues may b e assessed b y the Admin istrator in the case  of a

violation of the requirements of section 11004 of this title. In the case of a second or subsequent

violation the amount of such penalty may be not more than $75,000 for each day during which the

violation continues. Any civil penalty under this subsection shall be assessed and collected in the

same manner, and subject to the same provisions, as in the case of civil penalties assessed and

collected under section 2615 of title 15. In any p roceedin g for the assessm ent of a civil pen alty

under this subsection the Administrator may issue subpoenas for the attendance and testimony of

witnesses and the production of relevant papers, books, and documents and may promulgate rules

for discove ry proced ures. 

·
(3) Judicia l assessment T he Adm inistrator may b ring an action  in the United  States District [1]
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court for the appropriate district to assess and collect a penalty of not more than $25,000 per day

for each day during which the violation continues in the case of a violation of the requirements of

section 11004 of this title. In 

the case of a second or subsequent violation, the amount of such penalty may be not more than

$75,00 0 for each d ay during whic h the violation c ontinues. 

·
(4) Crimina l penalties An y person wh o knowing ly and willfully fails to pro vide notice in

accordance with section 11004 of this title shall, upon conviction, be fined not more than $25,000

or imprisoned for not more than two years, or both (or in the case of a second or subsequent

conviction, shall be fined not more than $50,000 or imprisoned for not more than five years, or

both). 

·
(c) Civil and administrative penalties for repo rting requirements 

·
(1) Any person (other than a governmental entity) who violates any requirement of section 11022

or 1102 3 of this title shall be liab le to the Unite d States for a c ivil penalty in an am ount not to

exceed $ 25,000  for each suc h violation. 

·
(2) Any person (other than a governmental entity) who violates any requirement of section 11021

or 11043(b) of this title, and any person who fails to furnish to the Administrator information

required under section 11042(a)(2) of this title sha ll be liable to the  United Sta tes for a civil

penalty in an am ount not to e xceed $ 10,000  for each suc h violation. 

·
(3) Each  day a violatio n describe d in paragr aph (1) o r (2) continu es shall, for purp oses of this

subsection , constitute a sep arate violation . 

·
(4) The  Administrato r may assess an y civil penalty for wh ich a perso n is liable unde r this

subsection by administrative order or may bring an action to assess and collect the penalty in the

United States district court for the district in which the person from whom the penalty is sought

resides or in w hich such pe rson's principa l place of bu siness is located . 

·
(d) Civil, administrative, and criminal penalties with respect to trad e secrets 

·
(1) Civil and  administrative  penalty for frivo lous claims If the A dministrator d etermines - 

·
(A) 

·
(i) under section 11042(d)(4) of this title that an explanation submitted by a trade secret

claimant presents insufficient assertions to support a finding that a specific chemical

identity is a trade secret, or (ii) after receiving supplemental supporting detailed

information  under sectio n 1104 2(d)(3)( A) of this title, that the sp ecific chemic al identity

is not a trade secret; and (B) that the trade secret claim is frivolous, the trade secret

claimant is liable for a penalty of $25,000 per claim. The Administrator may assess the

penalty by administrative order or may bring an action in the appropriate district court of

the United  States to assess  and collec t the penalty. 

·
(2) Crimina l penalty for disc losure of trad e secret inform ation Any p erson who  knowingly an d willfully

divulges or d iscloses any info rmation entitled  to protectio n under sec tion 1104 2 of 

this title shall, upon co nviction, be su bject to a fine o f not more tha n $20,0 00 or to im prisonme nt not to

exceed o ne year, or b oth. 

·
(e) Special enforcement provisions for section 11043 When ever any facility ow ner or op erator req uired to

provide information under section 11043 of this title to a health professional who has requested such

information  fails or refuses to p rovide suc h information  in accorda nce with such se ction, such he alth

profession al may bring a n action in the a pprop riate United  States district co urt to require  such facility

owner or operator to provide the information. Such court shall have jurisdiction to issue such orders and

take such other action as may be necessary to enforce the requirements of section 11043 of this title. 

·
(f) Procedures for ad ministrative penalties 
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·
(1) Any person against whom a civil penalty is assessed under this section may obtain review

thereof in the appropriate district court of the United States by filing a notice of appeal in such

court within 30 days after the date of such order and by simultaneously sending a copy of such

notice by ce rtified mail to the A dministrator. T he Adm inistrator shall pro mptly file in such co urt a

certified copy of the record upon which such violation was found or such penalty imposed. If any

person fails to  pay an assess ment of a civil p enalty after it has be come a fina l and unap pealable

order or after the appropriate court has entered final judgment in favor of the United States, the

Administrator may request the Attorney General of the United States to institute a civil action in an

appropriate district court of the United States to collect the penalty, and such court shall have

jurisdiction to hear and decide any such action. In hearing such action, the court shall have

authority to rev iew the violatio n and the asse ssment of the c ivil penalty on the  record. 

·
(2) The Administrator may issue subpoenas for the attendance and testimony of witnesses and the

production of relevant papers, books, or documents in connection with hearings under this section.

In case of contumacy or refusal to obey a subpoena issued pursuant to this paragraph and served

upon any p erson, the distric t court of the U nited States fo r any district in which  such perso n is

found, resides, or transacts business, upon application by the United States and after notice to such

person, shall have jurisdiction to issue an order requiring such person to appear and give testimony

before the administrative law judge or to appear and produce documents before the administrative

law judge, or both, and any failure to obey such order of the court may be punished by such court

as a contem pt thereof. 

Footnotes

[1] So in origina l. Probab ly should not b e capitalized . 

Sec. 11046 . Civil actions 

·
(a) Authority to bring civil actions 

·
(1) Citizen suits Except as provided in subsection (e) of this section, any person may commence a

civil action on  his own beh alf against the follow ing: 

·
(A) An ow ner or op erator of a fac ility for failure to do a ny of the followin g: 

·
(i) Submit a followup emergency notice under section 

11004 (c) of this title. 

·
(ii) Submit a material safety data sheet or a list under section 11021(a) of this

title. 

·
(iii) Comp lete and sub mit an invento ry form unde r section 11 022(a) o f this title

containing tier I information as described in section 11022(d)(1) of this title

unless such requirement does not apply by reason of the second sentence of

section 11022(a)(2) of this title. 

·
(iv) Complete and submit a toxic chemical release form under section 11023(a)

of this title. 

·
(B) Th e Administra tor for failure to d o any of the follo wing: 

·
(i) Publish inventory forms under section 11022(g) of this title. 

·
(ii) Respond to a petition to add or delete a chemical under section 11023(e)(1)

of this title within 180  days after rece ipt of the petition . 

·
(iii) Publish a toxic chemical release form under 11023(g) [1] of this title. 
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·
(iv) Establish a computer database in accordance with section 11023(j) of this

title. 

·
(v) Prom ulgate trade se cret regulation s under sectio n 1104 2(c) of this title. 

·
(vi) Render a decision in response to a petition under section 11042(d) of this

title within 9 mon ths after receip t of the petition. 

·
(C) The Administrator, a State Governor, or a State emergency response commission, for

failure to pro vide a mec hanism for p ublic availab ility of information in  accorda nce with

section 11 044(a) o f this title. 

·
(D) A Sta te Gover nor or a Sta te emergen cy response  commissio n for failure to res pond to

a request for tier II information under section 11022(e)(3) of this title within  120 da ys

after the date o f receipt of the re quest. 

·
(2) State or local suits 

·
(A) Any State or local government may commence a civil action against an owner or

operato r of a facility for failure to  do any of the  following: 

·
(i) Provide notification to the emergency response commission in the State under

section 11002(c) of this title. 

·
(ii) Submit a material safety data sheet or a list under section 11021(a) of this

title. 

·
(iii) Make a vailable inform ation reque sted under  section 11 021(c) o f this title. 

·
(iv) Comp lete and sub mit an invento ry form unde r section 11 022(a) o f this title

containing tier I information unless such requirement does not apply by reason of

the second sentence of section 11022(a)(2) of this title. 

·
(B) Any State emergency response commission or local emergency planning committee

may com mence a c ivil action agains t an owner o r operato r of a facility for failure to

provide information under section 11003(d) of this title or for failure to submit tier II

information under section 11022(e)(1) of this title. 

·
(C) Any Sta te may com mence a c ivil action agains t the Administra tor for failure to

provide information to the State under section 11042(g) of this title. 

·
(b) Venue 

·
(1) Any actio n under sub section (a) o f this section again st an owner o r operato r of a facility shall

be brou ght in the district co urt for the district in w hich the alleged  violation oc curred. 

·
(2) Any action under subsection (a) of this section against the Administrator may be brought in the

United S tates District Co urt for the Distric t of Columb ia. 

·
(c) Relief The district court shall have jurisdiction in actions brought under subsection (a) of this section

against an ow ner or op erator of a fac ility to enforce the re quiremen t concerne d and to im pose any c ivil

penalty provided for violation of that requirement. The district court shall have jurisdiction in actions

brought under subsection (a) of this section against the Administrator to order the Administrator to perform

the act or du ty concerne d. 

·
(d) Notice 

·
(1) No action may be commenced under subsection (a)(1)(A) of this section prior to 60 days after

the plaintiff has given notice of the alleged violation to the Administrator, the State in which the
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alleged viola tion occurs, a nd the alleged  violator. No tice under this p aragraph  shall be given in

such mann er as the Ad ministrator sha ll prescribe b y regulation. 

·
(2) No action may be commenced unde r subsection (a)(1)(B) or 

·
(a) 

·
(1) 

·
(C) of this section prior to 60 days after the date on which the plaintiff gives notice to the

Administrator, State Governor, or State emergency response commission (as the case may

be) that the plaintiff will commence the action. Notice under this paragraph shall be given

in such mann er as the Ad ministrator sha ll prescribe b y regulation. 

·
(e) Limitation No action may be commenced under subsection (a) of this section against an owner or

operator of a facility if the Administrator has commenced and is diligently pursuing an administrative order

or civil action to enforce the requirement concerned or to impose a civil penalty under this Act with respect

to the violation  of the require ment. 

·
(f) Costs The court, in issuing any final order in any action brought pursuant to this section, may award

costs of litigation (including reasonable attorney and expert witness fees) to the prevailing or the

substantially pre vailing party wh enever the c ourt determ ines such an a ward is app ropriate. T he court ma y, if

a temporary restraining order or preliminary injunction is sought, require the filing of a bond or equivalent

security in acco rdance with  the Federa l Rules of Civil P rocedur e. 

·
(g) Other rights Nothing in this section shall restrict or expand any right which any person (or class of

persons) may have under any Federal or State statute or common law to seek enforcement of any

requireme nt or to seek a ny other relief (inc luding relief aga inst the Adm inistrator or a S tate agency). 

·
(h) Intervention 

·
(1) By the U nited States In  any action und er this section the  United Sta tes or the State, o r both, if

not a party, m ay intervene as  a matter of right. 

·
(2) By persons In any action under this section, any person may intervene as a matter of right when

such person has a direct interest which is or may be adversely affected by the action and the

disposition of the action may, as a practical matter, impair or impede the person's ability to protect

that interest unless the  Administrato r or the State sh ows that the pe rson's interest is ade quately

represente d by existing p arties in the action . 

Footnotes

[1] So in origina l. Probab ly should be p receded  by ''section''. 

Sec. 11047. Exemption 

Except as provided in section 11004 of this title, this chapter does not apply to the transportation, including the

storage incident to such transportation, of any substance or chemical subject to the requirements of this chapter,

including the tra nsportation  and distribu tion of natural ga s. 

Sec. 11048 . Regulations 

The Ad ministrator ma y prescribe  such regulatio ns as may be  necessary to c arry out this chap ter. 

Sec. 11049 . Definitions 

For purp oses of this cha pter - 
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·
(1) Administrator The term ''Administrator'' means the Administrator of the Environmental Protection

Agency. 

·
(2) Enviro nment T he term ''environm ent'' includes water, air, a nd land an d the interrelatio nship which e xists

among an d betwee n water, air, and  land and a ll living things. 

·
(3) Extremely hazard ous substance Th e term ''extremely hazardous substance'' means a substanc e on the list

described in section 11002(a)(2) of this title. 

·
(4) Facility The term ''facility'' means all buildings, equipment, structures, and other stationary items which

are located on a single site or on contiguous or adjacent sites and which are owned or operated by the same

person (or by any person which controls, is controlled by, or under common control with, such person). For

purposes of section 11004 of this title, the term includ es motor v ehicles, rolling sto ck, and aircr aft. 

·
(5) Hazardous chemical The term ''hazardous chemical'' has the meaning given such term by section

11021(e) of this title. 

·
(6) Material safety data sheet The term ''material safety data sheet'' means the sheet required to be

developed under section 1910.1200(g) of title 29 of the Code of Federal Regulations, as that section may be

amende d from time  to time. 

·
(7) Person The term ''person'' means any individual, trust, firm, joint stock company, corporation (including

a government corporation), partnership, association, State, municipality, commission, political subdivision

of a State, or inte rstate body. 

·
(8) Release The term ''release'' means any spilling, leaking, pumping, pouring, emitting, emptying,

discharging, injecting, escaping, leaching, dumping, or disposing into the environment (including the

abando nment or d iscarding of b arrels, contain ers, and othe r closed rec eptacles) o f any hazard ous chem ical,

extremely ha zardous su bstance, or  toxic chem ical. 

·
(9) State The term ''State'' means any State of the United States, the District of Columbia, the

Commonwealth of Puerto Rico, Guam, Ame rican Samoa, the United States Virgin Islands, the Northern

Marian a Islands, and  any other territo ry or posse ssion over w hich the Un ited States has  jurisdiction. 

·
(10) Toxic chemical The term ''toxic chemical'' means a substance on the list described in section 11023(c)

of this title. 

Sec. 11050 . Authorizatio n of appro priations 

There are authorized to be appropriated for fiscal years beginning after September 30, 1986, such sums as may be

necessary to  carry out this cha pter. 


